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The creditor as an interested party in cases of recognizing a citizen as missing
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AHHoTanms: B cTarbe uccienyercs akTyanbHas mpo0iaeMa IrpakIaHCKOTo Mpoliecca, CBA3aHHas ¢
oIpeesIeHueM Kpyra 3aHHTEPECOBaHHBIX JIHII, 00JIaJaf0IINX IIPaBOM Ha 0OpaleHne B CyJI ¢ 3asiBICHHEM O
MPU3HAHUY TPAXKAaHUHA OE€3BECTHO OTCYTCTBYIOLIMM WM 00 00BsIBICHHH ero ymepunM. OCHOBHOE
BHUMAaHHE yJIEJISETCS aHAIN3Y MPABOBOM MO3UIIUH KPEAUTOPA, YbH UMYIIIECTBEHHBIE HHTEPECHI
HapYIIAIOTCS B CUTYalluH, KOT/1a POJICTBEHHUKH OTCYTCTBYIOIIETO JOJDKHUKA YKIIOHSIOTCS OT OOpaIieHus
B CY/I C LIEJIbIO COXpaHEHHsI (PAKTUYECKOTO KOHTPOJIS HAJl €r0 UMYIIECTBOM. ABTOpP MPUXOJHUT K BBIBOY,
9TO ISl peai3aliy CBOETO MpaBa KPeIUTOP JODKEH JI0Ka3aTh HE TOJIBKO HAIMYNE 0053aTeNbCTB, HO U
¢axT 3710ymoTpeOIeHNs IPaBOM CO CTOPOHBI POACTBEHHUKOB, YTO MPEMATCTBYET OOPAIIEHUIO B3bICKAHHS
Ha UMYIIECTBO JOJDKHUKA.

Abstract: The article examines the actual problem of civil procedure related to the identification of the
circle of interested persons who have the right to apply to the court with an application for recognition of a
citizen as missing or for declaring him dead. The main focus is on analyzing the legal position of a creditor
whose property interests are violated in a situation where relatives of an absent debtor avoid going to court
in order to maintain de facto control over his property. The author comes to the conclusion that in order to
exercise his right, the creditor must prove not only the existence of obligations, but also the fact of abuse of
the right by relatives, which prevents foreclosure on the debtor's property.

KuroueBble cjioBa: mpu3HaHuE rpakJaHuHA 0€3BECTHO OTCYTCTBYIOLINM, OOBSBIICHUE TPaKIaHUHA
YMEPIIUM, 0C000€ MPOU3BOJICTBO, 3aMHTEPECOBAHHOE JIUIIO, KPEIUTOP, FOpUINIECKasT
3aMHTEPECOBAHHOCTD, 3JI0YNOTPEOICHNE TPABOM.

Keywords: recognition of a citizen as missing, declaration of a citizen as deceased, special proceedings,
interested party, creditor, legal interest, abuse of right.

Temaruueckas pyopuka: KOpucnpyaeHuus.

B pamkax nmen ocob6oro npousBoCTBa IpU MPU3HAHUH I'PaXXJaHHHA OE3BECTHO OTCYTCTBYIOIINUM HITH
OOBSIBIIEHUH €r0 YMEPIINM CYIIECTBYET HEOOX0AUMOE yCIIOBHE, KaK 00palleHne 3aUNHTEPECOBAHHOTO JIUIIA
B cya. B cootBercTBUM co cT. 276 I'TIK PO: «3asBnenne o mpu3HaHUU Ipak1aHuHa 0€3BECTHO
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OTCYTCTBYIOIIUM HUJIH 00 OOBSIBIEHUH IPaXKTaHNHA YMEPILUM ITOAAETCS B Cy/1 IO MECTY JKUTEIBCTBA UIIH
MEeCTy HaXOXJICHHUS 3aMHTEPECOBAHHOTO JIHIA». TakuMm 00pazoMm, GpakT oOpaIieHus TAaKOTo JINNA SBISCTCS
00s13aTeNbHBIM YCJIOBUEM JUIS Havajla MPOM3BO/ICTBA Jiea 00 ycTaHOBJIeHUH ¢akTa. B 3akoHe He
OIpEZETICH TIEPEUYCHB JINI], K KOTOPBIM OTHOCSITCS] 3aMHTEPECOBAHHBIC JINIIA, TO3TOMY aKTYAJIBHBIM JUIS
paccMoTpeHus OyJeT mpodaema onpeieneHuss BO3SMOXHOCTH Yy KPEAUTOPa OOPATUTHCS C 3asiBICHUEM B CY/]
IS IPU3HAHMS TPaKIaHUHA O€3BECTHO OTCYTCTBYIOIINM HIIH OOBSIBICHUH €TI0 YMEPILIUM.

Jlns Havasia cuuTaeM HeoOXOAMMBIM PacCMOTPETH BOIIPOC O COAEP KaHUU 3aMHTEPECOBAHHOCTH JIMLA IPU
nojaye UM 3asiBieHud B cya. M.M. 3akapseBa yTBepxkaaet: «/3 Bcell MacChl 1ML, ¢ KOTOPBIMU T'PaXKIaHUH
COCTOSJ B IPABOOTHOILIEHHSIX, CTOMT BBIAEIIATh 3aMHTEPECOBAHHBIX JIUL, KOTOPBIE 00JIaAat0T
IOPUINYECKOHN 3aMHTEPECOBAHHOCTBIO U MOTYT OOpaTHTHCS B CYJ C 3asBJICHHUEM, B KOTOPOM OyZeT yKa3aHa
IOPUINYECKH 3HaYMMas 11eIb IPU3HAHUS IPakJaHMHA O€3BECTHO OTCYTCTBYIOIINUM HIIM YMEPLIUM.
VIMeHHO HaJMuue IPUANYECKON 3aNHTEPECOBAHHOCTH MO3BOJISET «OT(HMIBTPOBATH» U3 BCEH MacChl JIUI U
OpraHM3alMii, ¢ KOTOPBIMU IIPONABIINHI I'PaKJaHUH COCTOSI B IIPABOOTHOIICHUAX, 3aUHTEPECOBAHHBIX
JIMII, KOTOPbIE MOTYT OOPAaTUTHCS B CY/JI C 3asiBIICHUEM O MPU3HAHUU TPaKAaHWHA 0€3BECTHO
OTCYTCTBYIOIIUM Win ymepium» [1, 95]. Takum o6pa3zom, mpaBom Ha oOpalieHre B Cy/I C IeTbI0 Havyama
IIPOU3BOJICTBA 110 JIeNly O IPU3HAHUM I'pakJaHHHA O€3BECTHO OTCYTCTBYIOIIUM HJIM OOBSABICHUU €T0
yMepIIUM 00J1afaeT To GU3NIECKOE UITH IOPUANIECKOE JTUI0, KOTOPOE UMEET I0PUINIYECKU-3HAUNMYIO
L[eNb, CBA3aHHYIO C PeallM3alre ero MpaBoBOro HHTEpeca.

Od4eBUIHO, YTO TAKOM MENBbI0 MOTYT 00J1a/1aTh HEOIPEACIICHHBIN TIepedeHb ull. Tak, A.A. Caduna
MUIIET: «3aMHTEPECOBAHHBIMH JTUIIAMH MOTYT SIBJISITHCSI €70 TOBEPEHHBIC JTUIA, WICHBI CEMbH 0€3BECTHO
OTCYTCTBYIOIIIETO, & TAK)KE JIUIA, HAXOUBIINECS Ha MKIUBEHUH Y O€3BECTHO OTCYTCTBYIOIIEr0. B cirydae
OOBSIBIICHHS TPKIAaHUHA YMEPIITUM K 3aMHTEPECOBAHHBIM JTUIaM OyJIyT OTHOCUTHCS B TOM YHUCIIE U
HaCJEAHUKH, TPETECHAYIOIINE Ha UMYIIIECTBO HA OCHOBAHHH 3aBEIIaHHUs, HACIEACTBEHHOTO JOTOBOPa HUIIH
B TIOPSJIKE, OTPEACTICHHOM 3aKOHOM (T10 3aKOHY)» [2]. B cBsI3u ¢ TeM, 4TO HAacIeICTBEHHBIE
MIPaBOOTHOIIEHHUS MTOAPAa3yMEBAIOT MOTyYeHNE HACICTHUKAMU HE TOJIPKO UMYIIIECTBEHHBIX TPaB, HO U
00s13aHHOCTEH, CYNTaeM HEOOXOIMMBIM BBIACIUTE OTJCIBHBIN CITydail 30yNnoTPeOICHUS TPaBOM.

N.B. Tl'apky1a paccMatrpuBaeT mpo0saeMy MoAayy 3asBICHHUs KPEAUTOPOM B CYJ JUIsl TPU3HAHUS
rpaxaaHrHa 6e3BeCTHO OTCYTCTBYIOIIMM WU OOBSBICHUN yMepIINM: « Takoil BOIIpoc BO3ZHUKAET B CBA3H
C TEM, YTO UHOI'/Ia POJCTBEHHUKHU IIPYU HAJIMYUU Y IPONABLIETO JIMIA JOJITOB CIIEHUAIBHO HE IOJA0T
3asiBJIEHUE O MMPU3HAHUU IPakJaHNHA 0€3BECTHO OTCYTCTBYIOIIUM MM OOBSBICHUH €T0 YMEPUIUM U
MPOJIOJKAIOT OCYLIECTBIIATH ITpaBa MoJIb30BaHuUs U BiaAeHus» [3, 76]. CnenoBarenbHo, B TAKOM CUTYyaIlMU
HapylUIaroTCs MpaBa U 3aKOHHBIE HHTEPECHI KPEIUTOPa, Mepel KOTOPhIM BOSHUKIM 00s13aTeNIbCTBA Y
JOJKHUKA-0€3BECTHO OTCYTCTBYIOIIETO IPaXKT1aHNHA.

I[1.B. KpanieHnHHIKOB HampsIMYIO MpelyCMaTpUBAET MPaBo OaHKa MIIM MHOTO KPEIUTHOTO YUPESKIACHUS
obpatuthes B cya: «Ecnu 3asBuTeNneM BhICTyHaeT I0PUINYECKOE JHUIO (HanpuMep, OaHK WM HHOE
KPEIMTHOE YUPESKICHHE), TO 3asBJICHUE MTOAACTCS TI0 MECTy ero HaxoxaeHus (ct. 276 T'TIK PO)» [4, 172].
CrnenoBaTenbHO, B paMKaxX JAHHOTO BOMPOCA HEOOXOIUMO paCCMOTPETh, KAKUE OOCTOATEIHCTBA
HEOO0XOUMO MOJITBEPIUTH 3asIBUTEINIO, YTOOBI YKa3aTh Ha 3JI0yMOTPEOICHHE IPABOM IMOJIb30BAHHSI
HMYIICCTBA 6J'II/I3KI/IMI/I POACTBCHHUKAMU 6€3BGCTHO OTCYTCTBYIOIIICTO I'pa’KAaHUHA.

Taxum oOpa3oM, st KpeAUTOpa KITIOUEBOM 3aaueii pu 0OpallieH!H B CY/I SIBJISETCS TOKa3bIBaHUE HE
IIPOCTO HAJIMYHS IPABOOTHOIIEHUM € JOJDKHUKOM, HO U TOTO, YTO HEBO3MOKHOCTh PEAJIN3ALMH €ro IIPaB
(TpeboBaHus A0JTa) HAPSMYIO CBA3aHA C 0€3BECTHBIM OTCYTCTBHEM JOJDKHUKA M 3JI0YNOTpeOIeHuEM
IIPAaBOM CO CTOPOHBI €r0 POJICTBEHHUKOB, KOTOpbIE, HE Oy y4H 3aMHTEPECOBAHHBIMU B OTKPBITHH
HacleICTBa (M3-3a IepeHoca Ha HUX 00peMEHEHHs UMYIIECTBEHHOTO XapaKTepa), YMBIIUIEHHO He
o0pamiaiTcs B CyJ U HE3aKOHHO YAEP>KUBAIOT UMYIIECTBO, OJIOKHPYSI JOCTYI KPEIUTOPA K aKTUBaM
JOJDKHUKA /711 0OpalleHusl Ha HUX B3bICKaHUS.
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